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ONSOZ

Ulkemiz 14 Mayis 2023 tarihinde yapilan ‘Tiirkiye Cumhuriyeti
Cumbhurbagkanlig: ve Milletvekilli Genel Se¢imleri’yle birlikte bir se¢cim
maratonuna girmistir. 14 Mayis secimlerinin hemen ardindan 28 Mayis
2023 tarihinde gergeklestirilen “Cumhurbagkani Secimi Ikinci Oylama-
s1” ve aradan bir y1l gegmeden 31 Mart 2024 tarihinde ‘Mahalli Idareler
Genel Segimlerinin gergeklestirilmesi sonrasinda se¢im maratonu sona
ermistir. Bilindigi tizere segimler, halkin demokratik siireglere katilimi
agisindan biiyiik 6nemi haizdir. Bu kisa zaman diliminde gergeklestirilen
secimlerin, kamuoyunun giindemini fazlasiyla megsgul ettigi aciksa da;
demokrasi ve segim iligkisi baglaminda bilimsel diizeyde yeterince tarti-
sildigini séylemek oldukga zordur.

Toplumun ihtiyag duydugu bilimsel ¢aligmalarin ve uzman insan
kaynaginin tiretim goérevi akademinin varlik sebepleri arasinda yer al-
maktadir. Ote yandan, sivil toplum kuruluglarinin da demokratik bir top-
lumun ingasi, varligini devam ettirmesi ve gelistirilmesi igin kendi faaliyet
alanlarina giren ve kamuoyunun giindemini mesgul eden konulara katki
sunmalari tabiidir. Iste segimler vesilesiyle giindeme gelen demokrasi tar-
tismalarini hukuki boyutuyla degerlendirmek ve tartismalara bilimsel bir
perspektifle katki sunmak amaci, Marmara Universitesi Hukuk Fakiiltesi
ile demokrasinin tiim bilesenlerine yonelik ¢aligmalar yiiriiten Oybirligi
Dernegi agisindan ortaktir. Bu ortak amag dogrultusunda OyBirligi Der-
negi ve Marmara Universitesi Hukuk Fakiiltesi Idare Hukuku Anabilim
Dali dnciiliigiinde 13 Mart 2024 tarihinde, Marmara Universitesi Hukuk
Fakiiltesi Konferans Salonu'nda “Yerel Yonetimler ve Demokrasi” konulu
sempozyum diizenlenmistir.

Cesitli tiniversitelerden degerli 6gretim tiyelerinin katkilariyla ger-
ceklestirilen sempozyumda, ‘Yerel Yonetimler ve Demokrasi’ temasi,
oldukga genis bir gercevede -idare hukuku, ceza hukuku, genel kamu
hukuku, anayasa hukuku ve hukuk tarihi yonleri ile- daha evvel hak ettigi
kadar tizerine diigiilmemis konular1 da icerek sekilde bir arada ve bir bii-
tin olarak ele alinmigtir.
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Oncelikle bu bilimsel toplantiy1 bildirileri ile var eden degerli 6§-
retim tiyeleri ile katki ve sorulariyla sempozyumu zenginlestiren degerli
katilmcilarimiza ¢ok tesekkiir ediyoruz.

Sempozyumumuza ev sahipligi yapan Marmara Universitesi Hukuk
Fakiiltesine ve sempozyumun bilim kurulunda yer alan saygideger ho-
calarimiz Prof. Dr. Hasan Nuri YASAR’, Prof. Dr. Turan YILDIRIM,
Prof. Dr. Zehreddin ASLANa, Prof. Dr. Halit Eyiip OZDEMIR’ ve Prof.
Dr. Nail YILMAZ’a tegekkiirlerimizi sunuyoruz.

Sempozyum fikrinin dogmasindan 6zet bildiri kitabinin yayimlan-
masina kadar olan tiim siireglere katki sunan meslektaslarimiz ile Oybir-
ligi Dernegi ve Oybirligi Goniillileri'ne tesekkiirii bir borg biliyoruz.

Son olarak ise 6zet bildiri kitabinin basimini istlenen Erol OZ Beye-

fendi ile On Iki Levha Yayincilik ve tiim caliganlarina tesekkiir ediyoruz.

Dog. Dr. Hiiseyin Melih CAKIR
Sempozyum Diizenleme Kurulu
Baskani
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Dog. Dr. Zafer ICER

Marmara Universitesi Hukuk Fakiiltesi
Ceza ve Ceza Usul Hukuku ABD
ORCID ID: 0000-0002-2628-9055
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OZET

Demokrasinin bir¢ok unsuru bulunmaktadir. Cok partili sistem,
¢ogunlugun yonetimi, cogulculuk, esitlik, halkin yonetime aktif katilimi
bunlardan bazilaridir. Hi¢ stiphesiz, demokrasinin en 6nemli unsurla-
rindan biri de segimlerdir. Demokrasi, yalnizca segimlerin yapilmasinin
yeterli oldugu bir yonetim bicimi degildir. Ancak demokrasi, se¢imlerin
varliginin zorunlu oldugu bir yonetim modelidir. Bu bakimdan, segimle-
rin yapilmasi, demokratik devletin vazgecilmez bir ozelligidir.

Demokratik sistemin diizgiin bir sekilde isleyebilmesi, se¢imlerin
demokrasinin temel kurallar1 ve hukukun geregi olarak adil ve durust
bir ortamda yapilmasi ile miimkiin olabilir. Bu sebeple, birok ¢agdas ve
demokratik iilkelerde oldugu gibi tilkemizde de segimlerin belirli esasla-
ra gore yapilmasi kabul edilmistir. Buna gore, segimler, serbest, esit, tek
dereceli genel oy esaslarina gore yapilir. Her se¢menin kendi oyunu kul-
lanmasi esastir. Oylarin gizli verilmesi, bununla birlikte sayimi, dokiimii
ve tutanaklara baglanmasinin agik olarak yapilmasi gerekir.

Demokrasinin ve hukuk devletinin korunabilmesi igin, se¢imlerin
yasalarca belirlenmis esaslar gergevesinde ve saglikli bir ortamda siirdii-
rillebilmesi gerekir. Bu gereklilik, devlete secimlerin giivenli bir sekilde
yapilmasini temin etme 6devini yiiklemektedir. Bu yikiimliligin bir
sonucu olarak, ilkemizde yasa koyucu tarafindan bir¢ok yasal tedbir
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alinmis olup segim diizenini ve giivenligini bozabilecek bir¢ok davranis
idari ve cezai yaptirima baglanmistir. Segim suglar1 ile, hem demokratik
sistemin saglikli bir sekilde islemesi amaglanmig, hem de vatandaglarin
se¢me ve secilme hakki korunmak istenmistir.

298 sayili Segimlerin Temel Hitkiimleri ve Se¢men Kiitiikleri Hak-
kinda Kanun'un 179’uncu maddesine gére secim suglari, se¢im islerinde
yasal olarak gérevlendirilmis bulunan kimselerin bu gorevleri dolayistyla
islemis olduklart fiiller ile her kim tarafindan iglenirse iglensin Se¢im Ka-
nunu'na aykir1 bulunan fiil ve hareketlerdir. 298 sayili Kanun'da, segim
suglari ile ilgili idari ve cezai yaptirimla kargilindan fiiller, 133 ila 172
nci maddelerde diizenlenmigtir. Se¢im Kanunu'ndaki bu sug tiplerini;
se¢im kurullarina kars1 iglenen suglar, segmen kiitiigiiniin hazirlanmasina
iligkin suglar, propaganda toplantilarina kars1 suglar, radyo ve televizyon
yaynlari ile ilgili suglar, yasak propaganda suglari, oy sandig1 iizerinde
islenen suglar ve oy verme sonucuna tesir eden suglar gibi ¢esitli kate-
goriler altinda incelemek miimkiindiir. Se¢im suglarinin sorusturulmas:
ve kovusturmasina iligkin hitkimlere ise, 298 sayili Kanun'un 173 ila
180’inci maddelerinde yer verilmistir.

Anahtar kelimeler: demokrasi, secim, secim kanunu, se¢im suglari.



Secim Suglarina Genel Bir Bakigs 3

AN OVERVIEW OF ELECTION CRIMES

ABSTRACT

Democracy has many elements. Multi-party system, rule of the
majority, pluralism, equality, active participation of the people in gover-
nance are some of them. Undoubtedly, one of the most important ele-
ments of democracy is elections. Democracy is not a form of government
in which only elections are sufficient. However, democracy is a model of
government in which the existence of elections is mandatory. In this res-
pect, holding elections is an indispensable feature of a democratic state.

The proper functioning of the democratic system can only be pos-
sible if elections are held in a fair and honest environment in accordance
with the basic rules of democracy and the law. For this reason, as in many
modern and democratic countries, it has been accepted in our country
that elections shall be held according to certain principles. Accordingly,
elections shall be held on the basis of free, equal, one-run universal suft-
rage. It is essential that each voter casts his/her own vote. Votes must be
cast in secret, and the counting, tabulation and recording of votes must
be done openly.

In order to protect democracy and the rule of law, elections must
be conducted within the framework of the principles laid down by law
and in a healthy environment. This requirement imposes a duty on the
state to ensure that elections are held in a safe manner. As a result of this
obligation, many legal measures have been taken by the legislator in our
country and many behaviours that may disrupt the order and security of
elections are subject to administrative and criminal sanctions. With the
electoral offences, both the healthy functioning of the democratic system
is aimed and the right of citizens to vote and be elected is wanted to be
protected.

According to Article 179 of the Code No. 298 on the Basic Provisi-
ons of Elections and Voter Registers, election offences are the acts com-
mitted by those who are legally assigned to election affairs due to their
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duties, and the acts and actions that are contrary to the Election Code, re-
gardless of who commits them. In Code No. 298, the acts that are subject
to administrative and criminal sanctions related to election offences are
regulated in Articles 133 to 172. It is possible to examine these types of
offences in the Election Code under various categories such as offences
committed against election boards, offences related to the preparation of
the electoral register, offences against propaganda meetings, offences re-
lated to radio and television broadcasts, prohibited propaganda offences,
offences committed on the ballot box and offences affecting the result of
voting. The provisions on the investigation and prosecution of election
offences are set forth in Articles 173 to 180 of Code No. 298.

Key Words: democracy, election, election code, election crimes.
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Dr. Ogr. Uyesi Omer Faruk EROL
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OZET

5393 sayili Belediye Kanunu Madde 76°da, kent yasaminda; sehir
vizyonunun ve hemgsehrilik bilincinin gelistirilmesi, sehrin hak ve hu-
kukunun korunmasi, siirdiiriilebilir kalkinma, ¢evreye duyarlilik, sosyal
yardimlagma ve dayanisma, saydamlik, hesap sorma ve hesap verme, kati-
lim ve yerinden yonetim ilkelerini hayata gegirmeye ¢alismak tizere Kent
Konseyleri diizenlenmistir. Kent Konseyleri, siirdiiriilebilir kalkinma
ilkeleri temelinde sehrin kalkinma 6ncelikleri ve sorunlari ile vizyonla-
rinin belirlendigi, tartisildigy, ¢oztimlerin gelistirildigi demokratik ya-
pilar ile yonetisim mekanizmalarinin bir 6rnegidir. Kent Konseylerinin
hayata gegirilmesine yonelik 2006 yilinda Resmi Gazetede yayimlanan
Kent Konseyi Yonetmeligi sonrasinda, uygulamada il ve ilge diizeyinde
bir¢ok Kent Konseyi kurulmus ve faaliyete ge¢mistir. Giintimiize kadar
Kent Konseylerinin igleyigine dair yonetisim mekanizmalar1 ve 6rnek
uygulamalar ortaya cikmistir. Ote yandan Sayistay raporlarinda, Kent
Konseylerinin biitge, tiizel kisilik ve tahsis hususlar1 bagta olmak tizere
gesitli konularda ortaya gikan mevzuata aykir1 uygulamalara dair tespit
ve bulgular belirtilmektedir. Gerek Kent Konseyleri ve ilgili idareler tara-
findan yayimlanan faaliyet raporlari gerekse de Sayistay raporlari ile yarg:
uyusmazliklarina konu olan hususlar bir arada incelendiginde, Kent Kon-
seylerinin tesekkiiliine ve isleyisine dair yasal diizenlemelerde degisiklik
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ve iyilestirmelerin yapilmasinin isabetli olacagi sonucu ortaya gikmakta-
dir. Bu degisiklikler, giintimiizde e-devlet uygulamalar1 6rneginde dijital-
lesen idari isleyis ile birlikte degerlendirilebilir ve yeni dijital yonetigim
mekanizmalar1 Kent Konseyleri 6rneginde tesis edilebilir. Ayrica Kent
Konseylerinin tesekkiiliine dair objektif kurallarin yasal diizenlemelerde
yer almasi, isleyisine dair ise sadece sivil toplum kurulusu ile 6rgiitlenmis
bireylerin degil, buna ilaveten vatandaglarin da bireysel olarak katilimini
saglayabilecek mekanizmalarin tesis edilmesi isabetli olacaktir. Netice
itibariyle Kent Konseyleri, Tiirk idari yapisi kapsaminda, iyi yonetigim il-
kelerinin hayata gegirilmesi igin iyi bir 6rnek niteligindedir. Giiniimiizde
uygulamada ortaya ¢ikan aksakliklarin ve hukuki uyusmazhiklarin deger-
lendirilmesi ile gercek manada katilim ve yerinden yonetim ilkelerinin
hayata gecirilmesine yonelik revizyonlarin yapilmasi ve dijital yonetisim
mekanizmalarinin kurulmasi isabetli olacaktir.

Anahtar Kelimeler: Kent Konseyleri, Iyi Yonetisim Ilkeleri, Dijital
Yonetisim Mekanizmalari, Katilim ve Yerinden Yonetim lkesi.
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GOOD GOVERNANCE PRINCIPLES AND CITY
COUNCIL: PAST, PRESENT AND FUTURE

ABSTRACT

Article 76 of the Municipality Law No. 5393 regulates City Coun-
cils in order to try to realize the principles of sustainable development,
sensitivity to the environment, social cooperation and solidarity, transpa-
rency, questioning and accountability, participation and decentralization
in urban life. City Councils are an example of democratic structures and
governance mechanisms where development priorities, problems and
visions of the city are determined, discussed and solutions are developed
on the basis of sustainable development principles. Following the City
Council Regulation published in the Official Gazette in 2006 for the
realization of City Councils, many City Councils have been established
and put into operation at provincial and district level. Until today, gover-
nance mechanisms and exemplary practices have emerged regarding the
functioning of City Councils. On the other hand, the Turkish Court of
Accounts reports indicate observations and findings on practices con-
trary to the legislation on various issues such as budget, legal personality
and allocation of City Councils. When the activity reports published by
the City Councils and the relevant administrations as well as the Turkish
Court of Accounts reports and the issues subject to judicial disputes are
analyzed together, it is concluded that it would be appropriate to make
changes and improvements in the regulations regarding the formation
and functioning of the City Councils. These changes can be evaluated
together with the digitalised administrative functioning in the example
of e-government applications and new digital governance mechanisms
can be established in the example of City Councils. In addition, it would
be appropriate to include objective rules regarding the formation of City
Councils in regulations and to establish mechanisms that can ensure the
participation of not only non-governmental organizations but also indi-
vidual citizens. In conclusion, City Councils are a good example for the
realization of good governance principles within the Turkish administra-
tive structure. In order to truly implement the concepts of decentralizati-
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on and participation, it would be appropriate to build digital governance
mechanisms through revisions and an assessment of the legal disputes
and failures that occur in current practice.

Key Words: City Councils, Good Governance Principles, Digital
Governance Mechanisms, Participation and Decentralization Principle.
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OZET

Belediye meclisleri yerel halk tarafindan segilen tiyelerden olusmak-
tadir. Meclis iiyeligine segilenler, belediye meclisine verilen gorev ve yet-
kilerin kullaniminda kullanacaklar1 oylarla mahalli kamu hizmetlerinin
ifasinda s6z sahibi olmaktadirlar. Aymi zamanda, mecliste konusulacak
konularla ilgili olarak goriislerini ortaya koyabilir, gindemle ilgili teklifte
bulunabilir, meclis giindemine madde eklenmesini isteyebilir ve hatta
bagkanin izin vermesi halinde giindem dis1 da konusabilirler. Belediye
meclis iiyeleri, mahalli kamu hizmetlerine yonelik alinacak kararlara
katilmanin yaninda, bu kararlarin gereginin yerine getirilip getirilme-
digini denetleme yetkisini de haizdir. Bu yetkiyi, 5393 sayili Belediye
Kanunu'nun “Bilgi edinme ve denetim yollar1” baglikli 26'nc1 maddesine
gore meclis iiyeleri, meclis bagkanligina 6nerge vererek belediye isleriyle
ilgili konularda sozlii veya yazili soru sormak, tiyelerin en az tigte biri ile
meclis bagkanhigina istekte bulunmak, belediyenin isleriyle ilgili bir ko-
nuda genel goriisme agilmasini istemek, iiye tam sayisinin en az tigte biri
oranindaki tiyenin imzastyla belediye bagkani hakkinda gensoru dnergesi
vermek seklinde kullanabilirler. Bunun yaninda meclis tiyelerinin bele-
diye bagkanini yetersiz bularak gorevine Valinin goriisii ve Danistay’in
uygun bulma karariyla son verilmesini saglayabilmeleri miimkindiir.
Dolayisiyla yerel halk adina mahalli miisterek ihtiyaglarin dile getirilmesi
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ve hizmet ifas1 konusunda takibin saglanmasinin yerel halkin temsilcisi
olan meclis tiyelerinin asli gorevi oldugu iddia edilebilir. Melis tiyelerinin
meclis ¢aligmasi dahilinde ifa edecekleri gorevleri disinda, belediyenin
ihtisas ve denetim komisyonlarinda, belediye enciimeninde, bagkanlik
divaninda gorev alabilir ve hatta bagkan yardimcisi ve bagkan vekili de
olabilirler. Ayrica, ilge belediyelerine segilen tiyelerden bir kismi biiyiik-
sehir belediye meclisine de tiye segilebilmektedirler. Hatta bir meclis
tiyesi hem enciimende hem mecliste hem komisyonda gorev alabilmekte
ve hatta bityiiksehir belediye meclisine iiye segilebilmekte dolayisiyla bir
meclis tiyesi bir¢ok sifata sahip olabilmektedir. Boylece bir iiye belediye
teskilatinin birden ¢ok organinda gorev almug olmaktadir. Ciinkii konuyla
ilgili, kanunda herhangi bir kisitlama bulunmamaktadir. Bu durum ise
mahalli kamu hizmetlerinin ifas1 konusunda alinacak kararlar1 objektif-
likten uzaklagtirmaktadir. Ornegin imar ihtisas komisyonunda yer alan
bir tiye hélihazirda meclis tiyesidir ve denetim komisyonunda da yer
alabilir. Isbu sebeple iistlenilen gorevlerin goklugu sebebiyle meclis iiyesi
saglikh karar veremeyebilir. Ayrica ilge belediye meclisinden biiyiiksehir
belediye meclisine segilen tiyenin hangi mahalli idare agisindan temsil
gorevini ifa edecegi hususu da tartigilabilir. Dolayisiyla mahalli miisterek
ihtiyaglarin belirlenip bir mahalli kamu hizmeti olarak sunulmasinda
meclis tiyelerinin alabilecegi gorevlerin sinirlandirilmasi ve gorev alanin
yasal diizenlemelerde net sinirlarla belirlenmesi biiyiik 6nem arz etmek-
tedir.

Anahtar Kelimeler: Meclis iiyeligi, Mahalli kamu hizmeti, temsil,
objektiflik, gorev sinir1.
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THE ROLE OF MUNICIPAL COUNCIL MEMBERS IN
THE PERFORMANCE OF LOCAL PUBLIC SERVICES

ABSTRACT

Municipal councils consist of members elected by local community.
Those elected as council members have a voice in the performance of
local public services through the votes they cast in the exercise of the
duties and powers given to the municipal council. At the same time, they
can express their opinions on the issues to be discussed in the council,
make proposals regarding the agenda, request that a topic to be added
to the council’s agenda, and even discuss topics out of agenda if the pre-
sident allows. In addition to participating in decision-making processes
regarding local public services, municipal council members also have the
authority to supervise whether these decisions are fulfilled. According to
Article 26 of the Municipality Law No. 5393 titled “Methods of Obtai-
ning Information and Audit”, council members may ask oral or written
questions on matters related to municipal affairs by making a motion to
the council chairmanship and make a request to the council chairmans-
hip with at least one third of the members. They can use it to request
a general discussion on a matter related to the municipality’s affairs or
to submit a motion of no confidence in the mayor with the signature
of at least one-third of the total number of members. In addition, it is
possible for the council members to find the mayor incompetent and
have her terminated with the opinion of the Governor and the approval
decision of the Council of State. Therefore, it can be claimed that it is
the primary duty of the council members, who are representatives of the
local community, to express the local common needs on behalf of the
local community and to monitor the provision of services. Apart from
the duties that the council members will perform within the scope of the
council work, the members of the council can serve in the municipality’s
specialization and audit commissions, the municipal committee, the
presidential council, and even become vice mayors and deputy mayors.
In addition, some of the members elected to district municipalities can
also be elected as members of the metropolitan municipal council. In
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fact, a council member may hold multiple positions within the organs of
municipal organization, serving in both the executive committee and the
council, and even being elected to the metropolitan municipality coun-
cil, thus holding several titles. Because there are no restrictions in the law
on related matter. This consequence removes the objectivity of the deci-
sions to be taken regarding the performance of local public services. For
example, a member of the zoning specialization commission is already a
council member and can also take part in the audit commission. Hence,
the council member may not be able to make sound decisions due to the
multitude of duties undertaken. Moreover, the question of which local
authority a member elected from the district municipality council will
represent in the metropolitan municipality council can also be debated.
Therefore, in determining local common needs and providing them as a
local public service, it is of great importance to limit the duties that coun-
cil members can undertake and to define clear boundaries by legislative
regulations.

Key Words: Council membership, local public service, representa-
tion, objectivity, limit of duty.
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OZET

Tirkiye Cumhuriyeti hukukunun 6nemli unsurlar1 arasinda bulu-
nan yerel yonetimlerin kurumsal kokeni dolaysiz olarak Osmanli Devle-
tine uzanmaktadir. Yalnizca mevcut belediyelerin kurulug tarihleri nazara
alindiginda dahi bunlarin 6nemli bir kisminin on dokuzuncu yiizyildan
beri varliklarini devam ettirdigi goriilmektedir. Osmanl hukuku s6z ko-
nusu oldugunda, idari sistem iginde yerel yonetimlere dikey olarak birkag
farkli katmanda ve yatay olarak birbirinden farkli tiirlerde yer verildigini
ifade etmek gerekir. Durumun béyle olmasinda, 6zellikle Tanzimat 6nce-
si donemde Avrupa kokenli modern idari yapidan ziyade Osmanli Dev-
letine 6zgii bir idari yapilanmanin mevcut olmasi etkilidir. Tanzimat'in
ilanindan sonra Avrupa’daki idari sistemlerin ve 6zellikle Fransiz tipi yo-
netim birimlerinin Osmanli Devletine adapte edilmeye basladig1 soyle-
nebilir. Adaptasyonu amaglayan yeni normlar ve bu normlarin meydana
getirdigi idari yapilar, devletin sona ermesine kadar devamli olarak degis-
me ve gelisme agamalar1 kaydetmistir. Stirecin uzun olmasinda etkili olan
bir faktor, Osmanli Devletinde karar alici makamlarin idari reformlar:
hayata gecirme konusunda tereddiit yasamamalarina kargin, gerek yetkin
bir modern yerel biirokrasinin gerekse de toplumun bu yerel biirokrasiye
uyumunun derhal ortaya ¢tkmamasidir. Ancak siirecin sonunda Osmanl
Devletinde yerel yonetim anlayisinin yerlestigini, temel normlarinin
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belirdigini ve Tiirkiye Cumhuriyetinin devraldigi modern yerel yonetim
birimlerinin ve biirokrasisinin olustugunu sdylemek gerekir. Bu bildiri-
de, Osmanl yerel yonetimler hukukunun Tanzimat’tan 6nce ve sonraki
donemlerine ait genel cergevesini gostermeyi hedefliyorum. Bildiride
oncelikle yerel yonetim tabirinin Osmanli hukukundaki karsiliklarini
ele alacagim. Ardindan Tanzimat 6ncesi donemde yerel yonetim fonksi-
yonunu ustlenen birimler ve bu birimlerin st yonetimde bulunan idari
makamlar1 tanitacagim. Daha sonra modern yerel yonetim anlayisinin
Tanzimat’tan sonra Osmanl hukukunda ortaya ¢ikisi ve gerek hukuksal
gerekse kurumsal altyapisini tanitacagim.

Anahtar Kelimeler: Osmanli Hukuku, yerel yonetimler, belediye
teskilati, Tanzimat reformlari, Tiirk Hukuk Tarihi.
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A GENERAL FRAMEWORK FOR OTTOMAN
LOCAL GOVERNMENT LAW

ABSTRACT

The institutional origins of local governments, which are among
the significant elements of the law of the Republic of Turkey, directly
extend to the Ottoman Empire. Even when we pay attention only to the
establishment dates of the existing municipalities, we see that a signifi-
cant part of them have continued their existence since the nineteenth
century. Regarding Ottoman law, I should note that local governments
were included in several different layers vertically and in different types
horizontally within the administrative system. That is because there was
an administration specific to the Empire rather than a modern one of
European origin, especially in the pre-Tanzimat period. One can say that
after the declaration of Tanzimat, administrative systems in Europe, and
especially French-type administrative units, began to be adapted to the
Empire. New norms aimed at adaptation and the administration created
by these norms constantly changed and developed until the end of the
state. One factor that contributed to the length of the process was that,
although the decision-making authorities in the Empire did not hesita-
te to implement administrative reforms, neither a competent modern
local bureaucracy nor the society’s adaptation to this local bureaucracy
emerged immediately. However, at the end of the development process,
the understanding of local government became popular in the Ottoman
Empire. In this paper, I would like to show the general framework for
Ottoman local government law before and after the Tanzimat. I will first
discuss the equivalent of the term “local government” in Ottoman Jaw.
Then, I will introduce the units that undertook the local government
function in the pre-Tanzimat period and the administrative authorities
at the top of these units. Then, I will introduce the emergence of the
modern approach to the local governments in Ottoman law after the
Tanzimat and its legal and institutional infrastructure.

Keywords: Ottoman law, local governments, municipality, Tanzi-
mat reforms, Turkish Legal History.
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OZET

Anayasanin 127. maddesi kapsaminda yerel ortak ihtiyaglarin karsi-
lanabilmesi adina kamu hizmetleri yiiriiten belediye, kamu hizmetlerini
gerektigi sekilde yerine getirirken o cografyada yasayan toplulugun ortak
ihtiyacin1 dogru belirlemelidir. Bu noktada ortak ihtiyacin tespit edile-
bilmesi kapsaminda en etkin idari usul ilkesi olarak karsimiza katilim
ilkesi ¢ikmaktadir. Katilim ilkesi sayesinde idare, yiiriitiilecek idari faali-
yetlerde ilgililere yiiksek fayda sunabilecektir. Bu faydanin sunulabilmesi
icin ilkenin gesitli temel haklar ile iligkisinin ortaya konmas1 gerekir. Bu
haklar, dinlenilme hakk: ve bilgi edinme ile belgelere erisim hakkidir.
Ozellikle imar planlama faaliyetinde bu haklar esligindeki katilim ilke-
sinin uygulanmasy, ilgili bolgedeki herkesin ortak faydasini olabildigince
yiitksek seviyede kargilanmasi amacini saglayabilecektir. Imar planlamas:
bakimindan 5393 sayili Belediye Kanunu ile 3194 sayili Imar Kanunu
kapsaminda hitkiim altina alinmug gesitli diizenlemeler ile imar faaliye-
tinde kendisini gosteren katilim ilkesi, yine ayn1 mevzuat baglaminda
cesitli engellerle de kargilagmaktadir. Imar planlarinin yerellik ilkesine
baglilig: ve belediyelerin hemsehrilik ilkesi ile demokrasi ilkesine uygun
hareket etme zorunlulugu géze alindiginda, katilim ilkesinin 6nemi biraz
daha anlagilmaktadir. Katilim, imar plani hazirlanirken ve kesinlegirken
idari usule dahil edilebilirken kimi zaman ise planlara iligkin yargilamada
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kendisini gostermektedir. Ancak yine de mevcut diizlemde imar faaliye-
tindeki etkisi tartigmaya agiktir. Anket, halkoylamasi ve benzeri araglarin
uygulamasinin arttirilmasi, katilimin gelistirilebilmesi adina olumlu bir
ivme yakalanmasini saglayacaktir.

Anahtar Kelimeler: Katilim Ilkesi, Idari Usul, Imar Faaliyeti, Bele-
diye, Yerellik.
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PARTICIPATION IN THE MUNICIPALITY’S
ZONING PLANNING ACTIVITY

ABSTRACT

Within the scope of Article 127 of the Constitution, the municipal-
ity, which provides public services to meet local common needs, must
correctly determine the common needs of the community living in that
geography while performing public services as required. At this point,
the principle of participation emerges as the most effective administra-
tive procedure principle within the scope of identifying common needs.
Via to the principle of participation, the administration will be able to
provide high benefits to society in the administrative activities to be car-
ried out. In order to provide this benefit, the principle’s relationship with
various fundamental rights must be revealed. These rights are the right to
be heard and the right to reach to information and access to documents.
Applying the principle of participation accompanied by these rights,
especially in zoning planning activities, will ensure that the common
benefit of everyone in the relevant region is met at the highest level pos-
sible. In terms of zoning planning, the principle of participation, which
manifests itself in zoning activities through various regulations stipulated
within the scope of the Municipality Law No. 5393 and the Zoning Law
No. 3194, also encounters various obstacles within the context of the
same legislation. Considering the adherence of zoning plans to the prin-
ciple of locality and the obligation of municipalities to act in accordance
with the principle of citizenship and democracy, the importance of the
principle of participation becomes more evident. While participation
can be included in the administrative procedure when preparing and
finalizing the zoning plan, it sometimes manifests itself in the judging
of the plans. However, its impact on the current development activity is
open to debate. Increasing the application of surveys, referendums and
similar tools will provide a positive momentum to improve participation.

Keywords: The Principle of Participation, Administrative Proce-
dure, Zoning Activity, Municipality, Locality.
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OZET

Diinya'da siyasal katilimin diigmesi 6nemli bir sorun olarak kabul
edilmektedir. Azalan siyasal ilgiyi tekrar canlandirmak igin katilimi
kolaylagtirict birtakim uygulamalar diisiinilmektedir. Elektronik oy bu
kapsamda azalan siyasal ilgiyi tekrar canlandirmanin bir yontemi olarak
ele alinmaktadir. Ayrica elektronik oy yontemlerinin hiz ve maliyet baki-
mindan da avantajlar1 vardur.

Elektronik oy ile kastedilen yalnizca tek bir yontem degildir. Birden
cok elektronik oy yontemi vardir. Bu yontemler temel olarak elektronik
cihazlar kullanilarak verilen oylar ve uzaktan verilen oylar seklinde bir
ayrima tabi tutulabilir.

Elektronik cihazlar ise bulunduklari bolgelere gore bir ayrima
tabi tutulmaktadir. Bu cihazlar tipki sandiklar gibi belirli bolgelerde ve
gorevliler gozetiminde bulunabilecegi gibi, herhangi bir gorevli gozeti-
minde olmadan tipki bankamatikler gibi herhangi bir yerde bulunabilir.
Bu uygulamanin yarattigi 6nemli bir fark ise kisilerin oy bagl olduklar:
bolgelerin disindaki yerlerden de oy kullanmalarini miimkiin kilmasidur.

Elektronik cihazlarla ilgili olarak belirtilmesi gereken bir diger ayrim
da ispat amaciyla verilen oyun fiziki bir ¢iktisini veren veya herhangi bir
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fiziksel gikt1 vermeyen tiirlerdir. Bu uygulama 6zellikle oylarin giivenligi-
ni saglamak igin 6nem tagimaktadur.

Son ayrim ise internet iizerinden uzaktan oy verilmesidir'. Burada
kullanic1 kendisine verilen bilgileri girerek oyunu kullanmakta ve tercihi-
ni merkeze iletmektedir.

Diinyada bu yontemleri kullanan tilkeler arasinda en 6ne ¢ikan 6r-
nek Estonya'dir®. Sonrasinda Isvigre, ABD’nin baz1 eyaletleri, Brezilya ve
Hindistan gibi 6rnekler kayda deger 6rneklerdir. Elektronik oy uygula-
malarinin diinyada yayginlik kazanmas: belirli sebeplerden dolay1 miim-
kiin olmamustir. Genel olarak siyasal ilginin az olmasi, bunlara ek olarak
itiraz stireglerinin tatmin edici olmamasy, siber giivenlige iligkin tehditler
ve manipiilasyon ihtimalleri bu sebeplerden bazilaridir®.

Anahtar Kelimeler: Elektronik oy, uzaktan oy, se¢im, siyasal kati-
lim, oy giivenligi
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ELECTRONIC VOTING PRACTICES
AROUND THE WORLD

ABSTRACT

The decline in political participation in the world is considered a
significant problem. In order to revive the decreasing political interest,
some practices that facilitate participation are being considered. In this
context, electronic voting is considered a method to revive the decrea-
sing political interest. In addition, electronic voting methods also have
advantages in terms of speed and cost.

Electronic voting does not mean just one method. There are mul-
tiple methods of electronic voting. These methods can be divided into
votes cast using electronic devices and remotely.

Electronic devices are differentiated according to their location.
These devices can be located in certain areas and under the supervision
of officers, just like ballot boxes, or they can be located anywhere, just
like ATMs, without the supervision of any officer. A vital difference cre-
ated by this application is that it allows people to vote from places other
than their voting districts.

Another distinction that should be noted regarding electronic de-
vices is the type that gives a physical output of the vote given for proof
purposes or the type that does not give any physical output. This practice
is critical to ensure the security of votes.

The last distinction is remote voting over the internet. Here, the
user enters the information given to him, uses the vote and conveys his
preference to the centre.

The most prominent example of countries that use these methods
is Estonia. Examples such as Switzerland, some states of the USA, Brazil
and India are notable examples. It has yet to be possible for electronic vo-
ting applications to become widespread worldwide for specific reasons.
Some of these reasons are low political interest in general, unsatisfactory
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objection processes, cyber security threats and manipulation possibiliti-
es.

Key Words: Electronic voting, remote voting, election, political partici-
pation, voting secur



Mahalle Muhtarlart Hakkinda Goérevden Uzaklastirma Tedbiri Uygulanmasi 25

MAHALLE MUHTARLARI HAKKINDA
GOREVDEN UZAKLASTIRMA
TEDBIRI UYGULANMASI

Dr. Ogr. Uyesi Sinan SECKIN
Istanbul Medipol Universitesi Hukuk Fakiiltesi
Idare Hukuku ABD

ORCID ID: 0000-0001-9540-9682
sseckin@medipol.edu.tr

OZET

Gorevden uzaklastirma, genel olarak, hakkinda disiplin ve/veya
ceza sorusturmasi yapilan memur veya diger kamu gorevlilerinin kamu
hizmetinin gerektirdigi hallerde gorevi baginda kalarak gorevine devam
etmesinde sakinca goriilmesi halinde uygulanabilen gegici bir idari ted-
bir olarak tanimlanmaktadir. Anayasanin 127. maddesinde ise gorevleri
ile ilgili bir sug sebebi ile hakkinda sorusturma veya kovusturma agilan
mahalli idare organlar1 veya bu organlarin iiyelerinin, I¢isleri Bakan tara-
findan gegici bir tedbir olarak, kesin hitkme kadar gérevden uzaklastiri-
labilecegi diizenlenmistir. Mahalle, Anayasanin 127. maddesinde sayilan
mahalli idareler arasinda yer almasa da, idari bir birim olarak 5393 sayili
Belediye Kanunu'nda diizenlenmis bulunmaktadir. Buna gore mahallenin
yonetim organlarini, muhtar ve ihtiyar heyeti olusturmaktadir. Mahalle
mubhtar ve ihtiyar heyeti tiyeleri de mahalli idare se¢imleriyle birlikte se-
¢ilmektedir. Mahalle muhtarlarinin gorev ve yetkileri ise esas olarak 4541
say1li Sehir ve Kasabalarda Mahalle Muhtar ve Thtiyar Heyetleri Tegkiline
Dair Kanun'da diizenlenmis bulunmaktadir. S6z konusu Kanunda gorev-
lerini ifada ihmal ve terahi (gecikme) gosteren muhtarlarin gérevlerine
son verilebilecegi diizenlenmis olsa da gorevde bulunan muhtarlarin
gecici bir tedbir olarak gorevden uzaklastirilmalarina dair kanuni bir
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diizenleme bulunmamaktadir. Ancak uygulamada Igisleri Bakanlig: ge-
nelgelerine dayanilarak mahalle muhtarlari hakkinda miilki idare amirleri
tarafindan gorevden uzaklagtirma tedbiri uygulanabilmektedir. Bununla
birlikte s6z konusu uygulama, Anayasanin 123. maddesinde diizenlenen
kanuni idare ilkesine, se¢ilme hakkinin kanunla diizenlenmesini 6ngéren
67. maddeye ve temel hak ve 6zgiirliiklerin kanunla sinirlanabilecegini
ongoren 13. maddesine aykirilik teskil etmektedir. 5393 sayili Belediye
Kanunu'nda mahalle muhtar: i¢in 6ngoriilen fonksiyon dikkate alindi-
ginda da s6z konusu uygulamanin yerel demokrasiyi de olumsuz etkile-
digi distniilmektedir. Ayrica 6360 sayili Kanun ile biiyiiksehir belediye-
lerinde koylerin mahalleye dontstirilmesiyle birlikte, mahalle muhtar:
sayisinda da ciddi bir artis olmustur. Dolayisiyla mahalle muhtarlarinin
gorevden uzaklastirilmasina iliskin hususlarin kanunla agik sekilde di-
zenlenmesi acil bir ihtiyag haline gelmistir.

Anahtar Kelimeler: Goérevden uzaklagtirma, kanuni idare ilkesi,
mahalle muhtari, se¢ilme hakki.



Mahalle Muhtarlart Hakkinda Goérevden Uzaklastirma Tedbiri Uygulanmasi 27

PRACTISE OF SUSPENSION FROM DUTY
ON MUKHTARS OF NEIGHBORHOOD

ABSTRACT

Suspension from duty is generally defined as a temporary admi-
nistrative measure that can be applied to civil servants or other public
officials who are subject to disciplinary and/or criminal investigations, if
it is deemed inconvenient for them to continue their duties by remaining
on duty in cases required by the public service. Article 127 of the Cons-
titution stipulates that local administration bodies or members of these
bodies who are under investigation or prosecution for an offense related
to their duties may be suspended from office by the Minister of Interior as
a temporary measure until final judgment. Although the neighborhood
is not among the local administrations listed in Article 127 of the Cons-
titution, it is regulated in the Municipality Law No. 5393 as an adminis-
trative unit. Accordingly, the governing bodies of the neighborhood are
the mukhtar and the council of elders. The mukhtar of neighborhood
and the members of the council of elders are also elected together with
the local administrations elections. The duties and powers of mukhtar
of neighborhood are mainly regulated in the Law No. 4541. Although it
is stated in the Law in question that mukhtar who show negligence and
delay in performing their duties may be dismissed from office, there is no
legal provision on the suspension of mukhtars from office as a temporary
measure. However, in practice, based on the circulars of the Ministry of
Interior, neighborhood mukhtars may be suspended from duty by the
local administrative chiefs. However, this practice is contrary to the prin-
ciple of lawful administration set out in Article 123 of the Constitution,
Article 67, which stipulates that the right to be elected must be regula-
ted by law, and Article 13, which stipulates that fundamental rights and
freedoms may be restricted by law. Considering the function envisaged
for the mukhtar of neighborhood in the Municipality Law No. 5393, it
is thought that this practice also negatively affects local democracy. In
addition, with the transformation of villages into neighborhoods in met-
ropolitan municipalities with Law No. 6360, there has been a significant
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increase in the number of mukhtar of neighborhood. Therefore, it has
become an urgent need to clearly regulate the issues regarding the sus-
pension of mukhtar of neighborhood by law.

Keywords: Suspension from duty, the principle of legal administra-
tion, mukhtar of neighborhood, right to be elected.
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OZET

Diinyada ve iilkemizde yerel yonetim sistemlerinin en temel birimle-
rinden birini olugturan mahalle kavraminin tizerinde 6nceki 6zelliklerini
yitirmesi tizerine yogun bir tartiyma bulunmaktadir. Eskiden mahallede
yasayanlar yogun bir etkilesim igerisinde bulunurken halihazirda aym
site hatta ayn1 apartmanda yagayanlarin birbirlerini tanimamalar: siklikla
kargilagilan bir durum haline gelmistir. Bu tartismalar sosyolojik boyutun
yaninda idari bir yap1sorununu da beraberinde getirmektedir. 12.11.2012
tarihinde 6360 sayili On Dért Ilde Biiyiiksehir Belediyesi ve Yirmi Yedi
Ilge Kurulmasi ile Baz1 Kanun ve Kanun Hitkmiinde Kararnamelerde
Degisiklik Yapilmasina Dair Kanun'un kabul edilmesi sonucu biiyiikse-
hir sinirlarindaki koylerin mahalleye doniisiimii de olusan problemlerin
daha sik bir sekilde dile getirilmesine yol agmistir. Muhtarliklarca yerine
getirilen kamu hizmetlerinin biyiik ¢ogunlugunun belediye ve diger
kamu kurumlarinca ya da dijital ortamlar vasitasiyla yapilmasi da giinii-
miizde mahalle muhtarliklarinin iglevi hakkindaki tartigmalara kaynak
teskil etmektedir. Merkezi idareye iligkin gorev ve yetkilerinin yani sira
yerel yonetimlere ait bir takim gorev ve yetkilere sahip olan muhtarliklar,
mahalle sakinleri ile kurumlar arasinda bir kopri vazifesi gormektedir.
Ayrica muhtar ve ihtiyar heyetinin adaylarinin siyasi partiler tarafindan
gosterilmemesi de tarafsiz olarak hemgehri hukukuna dayal sekilde vazi-
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felerini yapmalarini saglamaktadir. Ancak mahalle muhtarliklarinin yillar
igerisinde 6nemini yitirdigi soylemleri ile sahip olduklar1 6zlik haklar
kargilagtirmalari bu birimin varligini tartigmali hale getirmistir. Ayni ma-
hallede yasayan bireylerin demokratik haklarini kullanarak olugturdukla-
r1yerel yonetim birimi olan mahalle muhtarliklarinin hukuki durumu ise
bu tartigmalarin sonug¢landirilmasinda 6nemli bir etken olarak kargimiza
¢tkmaktadir. Dolayisiyla mahalle muhtarliklarinin gorev ve yetkileri ile
tizerinde yapilacak degerlendirmeler muhtarliklarin gerekliligi ve islevle-
ri hakkinda yapilan tartigmalara da yon verecektir.

Anahtar kelimeler: Mahalle muhtarligi, yerel yonetimler, kamu
hizmetleri.
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THE DEBATE ON THE ABOLITION OF
NEIGHBORHOOD MUKHTARS’ OFFICES
AND THE LEGAL SITUATION

ABSTRACT

There is alot of discussion around the fact that the concept of neigh-
borhood, one of the most common units in local management systems at
home and abroad, has lost its former characteristics. In the past, people
living in neighborhoods were highly interacted with each other but now-
adays it has become frequent to see people who do not even know each
other despite living in the same building complexes or even in apartment
buildings. These discussions bring along an administrative structure is-
sue in addition to its sociological aspect. Upon the enactment of Law No.
6360 on Amending Certain Laws and Decrees due to the establishment
of Fourteen Metropolitan Municipalities and twenty-seven districts on
12.11.2012, villages within the borders of metropolitan municipalities
were turned into neighborhoods, leading to resulting problems being
discussed more frequently. The fact that the great majority of the public
services performed by mukhtar offices was undertaken by municipalities
and other public organizations or through digital mediums constitutes
a reason for the function of today’s neighborhood mukhtar offices.
Mukhtar offices which have several duties and powers regarding central
administration and local managements act as a bridge between residents
and organizations. In addition, the fact that candidates to mukhtar offices
and community councils are not assigned by political parties allows for
them to perform their duties in an objective manner. However, the exis-
tence of this unit has become controversial due to expressions indicat-
ing that neighborhood mukhtar offices have lost their importance over
time in addition to comparisons made about the personal benefits they
have. The legal status of mukhtar offices, a local management unit that
is created by individuals living in the same neighborhood by exercising
their democratic rights, welcomes us as an important factor to conclude
these discussions. Therefore, assessments about the duties and powers
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of neighborhood mukhtar offices will guide the discussions about the
necessity and functionality of mukhtar offices.

Keywords: Neighborhood mukhtar offices, local management
units, public services.



