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ONSOZ

Bes yil o6nce ilk adimi atilan Saghk Hukukunda Giincel Sorunlar
Sempozyum Serisi, saglik ve hukuk disiplinlerinin kesisim noktasinda,
giiniimiiziin en kritik konularindan birini ele alma misyonuyla bu yil ikinci
kez gergeklestirilmektedir. “Dijitallesme” temas: altinda diizenlenen bu
sempozyum, saglik ve hukuk arasindaki etkilesimi ve bu etkilesime bagh
olusabilecek giincel hukuki problemleri incelemek tizere saghik hukukuna
dair yeni bir perspektif sunma amaci tagimaktadir.

Saglik hizmetlerinin dijitallesmesi, teknolojik ilerlemelerle birlikte hiz
kazanmistir. Ancak bu gelisim siireci beraberinde spesifik hukuki ve etik
sorunlar1 da getirmistir. Dijital verilerin giivenligi, sosyal medya tizerindeki
saglik iletisimlerinin diizenlenmesi, uzaktan saglik hizmetlerinin sunulmasi,
tim bu meselelerde idarenin yetki ve sorumluluklar1 gibi konular, hem bi-
reysel hak ve 6zgiirliikleri korunmasi hem de saglik hizmetlerinin etkili ve
verimli sekilde sunumunun saglanmasi bakimindan saglik sektoriine hukuk
perspektifinden bakigi zorunlu kilmaktadur.

Bu bildiriler kitabs, saglik hizmetine hukuki yaklagimimn dijitallesme
baglaminda ele alindigy, dijitallesmeyle ortaya ¢ikan yeni hukuki problem-
leri -tiiketici olma iddiasinda bulunmaksizin- ortaya koyan, bu problemlere
dikkat ¢eken ve ¢6ziim 6nerileri getiren bir ¢calisma hiiviyetindedir. Alanin-
da uzman akademisyenlerin katkilarryla olusturulan bu eser, saglik hukuku
alaninda ¢alisan aragtirmacilar, akademisyenler ve uygulayicilar icin hem
giincel sorunlara dair bir bilgi kaynagi hem de disiplinler arasi is birliginin
onemini vurgulayan degerli bir rehberdir. Bu ¢aligmanin ortaya ¢tkmasinda
emegi gecen Oybirligi Dernegine, tiim katilimcilara ve Marmara Univer-
sitesi Hukuk Fakiiltesine tesekkiir eder, sempozyumun saghk hukukuna
katkilar sunmasini temenni ederiz.

Son olarak ise 6zet bildiri kitabinin basimin iistlenen Erol OZ Beye-

fendi ile On Iki Levha Yayincilik ve tiim galisanlarina tegekkiir ediyoruz.

Diizenleme Komitesi Adina
Dog. Dr. Hiiseyin Melih CAKIR
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SOSYAL MEDYADA TAKVIYE EDICi
GIDA REKLAMLARI VE SOSYAL
MEDYA ETKILEYICILERININ
(INFLUENCER) SORUMLULUGU

Dr. Ogr. Uyesi R. Eda GIRAY
Marmara Universitesi Hukuk Fakiiltesi
Ticaret Hukuku ABD

ORCID ID: 0000-0003-3100-2714

eda.giray@marmara.edu.tr

Sosyal medyada 6zellikle de influencer olarak bilinen sosyal med-
ya etkileyici tarafindan kozmetik ve takviye edici gidalar hakkinda gok
sayida paylasgim yapildigi gorilmektedir. S6z konusu paylagimlarin
reklam niteliginde oldugu konusu sabittir. Ancak paylagimlarin iki ayr
agidan degerlendirilmesi zorunludur. Bunlardan birincisi takviye edici
gidalar hakkinda reklamlarin nasil gergeklestirilmesi gerektigi, digeri ise
sosyal medya etkileyicilerinin sorumlulugudur. Bu iki baghk hakkinda
¢ok sayida diizenleme bulunmaktadir. Tebligimizin konusu s6z konusu
diizenlemeler kapsaminda sosyal medyada hem takviye edici gidalar hem
de influecerlar agisindan yasalara uygun paylasimlarin belirlenmesi ile
sinirhidir.

Anahtar Kelimeler: Sosyal Medya, Takviye Edici Gida, Reklam,
Inluencer.
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DIETARY SUPPLEMENT ADVERTISEMENTS
ON SOCIAL MEDIA AND RESPONSIBILITY
OF SOCIAL MEDIA INFLUENCERS

It is observed that many posts regarding cosmetics and dietary
supplements are made on social media, especially by social media inf-
luencers known as influencers. It is uncontentious that these posts are
of an advertising nature. However, the posts must be assessed from two
distinct perspectives. The first perspective concerns how advertisements
for supplementary foods should be conducted, while the second pertains
to the responsibilities of social media influencers in relation to such ad-
vertisements. There are many regulations on these two topics. The focus
of our communique is restricted to identifying social media posts that
comply with legal regulations, specifically in relation to dietary supple-
ments and influencers, as outlined within the scope of these guidelines.

Keywords: Social Media, Dietary Supplements, Advertisement,
Influencers.
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TELETIPTA ETIK iLKELER VE TURK
HUKUKUNDAKI GUNCEL YASAL GELISMELER

Dr. Ogr. Uyesi Pelin CAVDAR LOKUMCU

Marmara Universitesi Hukuk Fakiiltesi
Medeni Hukuk ABD

ORCID ID: 0000-0002-5595-216X

pelin.cavdar@marmara.edu.tr

Teletip bilgi ve iletisim teknolojilerini kullanarak hastalara saghk
hizmetinin sunulmasidir. Tamamlayic1 bir saglik hizmeti olarak da
nitelendirilmektedir. Sunulan bu saglik hizmeti telefonla yapilan kon-
sultasyonlara, video konferansin kullanilmasindan uzaktan cerrahinin
yapilmasina, evde bakim hizmetlerinin sunulmasina kadar farkh sekil-
lerde karsimiza gikmaktadir. Teletip, insanlarin saglik hizmetlerine daha
kolay bir sekilde ulagmasini saglamakta, bekleme zamammni kisaltmakta,
yolculuk ve bakim maliyetlerini diisiirmekte ve kronik hastaliklarin takipleri
ile yagam kalitelerini arttirmaktadir. Ancak teletip hizmetlerinde hasta ile
hekim arasindaki iletigimin teknolojik bir arag ile saglanmasi hasta hekim
arasindaki giivene dayali olan iliskiye, hasta mahremiyetine ve kisisel
verilerin gizliligine zarar verebilir.

Teletibbin istenilen sonuca ulagmasini saglamak igin tip etiginde
gegerli olan ilkelere teletip uygulamalarinda da uyulmasi gerekmektedir.
Nitekim 2007 yilinda Diinya Tabipler Birligi Genel Kurulunda Teletip
Etigi Raporu kabul edilmis, 2021 yilinda ise Teletip Uygulamalarina
Yonelik Tirk Tabipleri Birligi Etik Kurulu Goriisti yayimlanmistir. Bu
etik ilkeler temel olarak hastanin 6zel yasamina sayg;, kisisel verilerinin
korunmasriyla ilgili konularda 6diin verilmemesi, teletibba 6zgii konular-
da hastanin aydinlatilarak hasta 6zerkliginin saglanmasi ve giivene dayal:
olan hasta hekim iligkisinin korunmasina iligkindir.
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Teletibba iligkin yayimlanan etik ilkeler de dikkate alinarak iilkemiz-
de teletibba iligkin 2022 yilinda Uzaktan Saglik Hizmetlerinin Sunumu
Hakkinda Yonetmelik ytirtirliige girmistir. Yonetmelikte geregince uzak-
tan saglik hizmetinin sunumuna iliskin sozlesme saglik tesisi ile hasta
arasinda kurulmaktadir. Bu sozlesme isimsiz (atipik) kendine 6zgii yapis
olan (sui generis) bir sézlesme olup, vekalet sozlesmesine iliskin kurallar
kiyasen uygulama alani bulmaktadir. Bir diger agidan bu sézlesmede 6zel
hukuk tiizel kisisi olan saghk tesisi Tiiketicinin Korunmas1 Hakkinda
Kanun (TKHK) kapsaminda saglayicy, hasta ise tiiketici konumundadir.
Bu sozlesme ayni zamanda TKHK kapsaminda mesafeli sézlesmedir.
Yonetmelikte ozellikle saglik tesisinin uzaktan saglik hizmeti sunumuna
o0zgi olarak uymasi gereken yiikiimliliiklerden olan aydinlatma, kisisel
verileri koruma gibi yiikiimlilikkler ayrintili olarak diizenlenmektedir.

Bildirimizde, teletip kavrami, teletibbin uygulama alanlari, teletibba
egemen olan etik ilkeler ve 2022 yilinda yiiriirlige giren Yonetmelik ger-
gevesinde uzaktan saglik hizmetinin kapsamy, uzaktan saglhik hizmetinin
sunumuna iligkin s6zlesmenin nitelendirilmesi, taraflarin hak ve ytikiim-
lilikleri, s6zlesmenin sona ermesi ve TKHK kapsaminda agiklamalar
yapilacaktir.

Anahtar kelimeler: Teletip, Etik Ilkeler, Uzaktan Saglik Hizmetle-
rinin Sunumu Hakkinda Yonetmelik, Mesafeli Sozlesme, Sozlesmenin
Sona Ermesi.
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THE ETHICAL PRINCIPLES OF
TELEMEDICINE AND RECENT LEGAL
DEVELOPMENTS IN TURKISH LAW

Telemedicine is the provision of health services to patients using
information and communication technologies. It is also described as a
complementary health service. This health service is offered in different
ways, from telephone consultations, the use of video conferencing, re-
mote surgery, and home care services. Telemedicine enables people to
access health services more easily, shortens the waiting time, reduces
travelling and care costs, and increases the quality of life with the follow-
up of chronic diseases. However, providing the communication between
the patient and the physician with a technological tool in telemedicine
services may damage the trust-based relationship between the patient
and the physician, patient privacy and confidentiality of personal data.

In order to ensure that telemedicine achieves the desired result, the
principles valid in medical ethics should also be followed in telemedicine
applications. As a matter of fact, the Telemedicine Ethics Report was
accepted at the General Assembly of the World Medical Association in
2007, and the Turkish Medical Association Ethics Committee Opinion
on Telemedicine Practices was published in 2021. These ethical princip-
les are basically about respecting the patient’s private life, not compromi-
sing on issues related to the protection of personal data, ensuring patient
autonomy by enlightening the patient on telemedicine-specific issues,
and protecting the patient physician relationship based on trust.

Considering the ethical principles published regarding telemedici-
ne, in 2022, the Regulation on the Provision of Remote Health Services
came into effect in Turkey. According to the regulation, the contract for
providing remote health services is established between the healthcare
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facility and the patient. This agreement is an anonymous (atypical), sui
generis contract with a unique structure, and the rules regarding attorney
agreement are applied by analogy. Additionally, in this agreement the he-
althcare facility, as a private law entity, is considered a provider under the
Law on Consumer Protection (CPL), while the patient is regarded as the
consumer. This contract is also classified as a distance agreement under
the CPL. The regulation also specifically details the obligations that the
healthcare facility must follow when providing remote health services,
such as informing patients and protecting personal data.

In our presentation, we will discuss the concept of telemedicine, its
areas of application, the ethical principles governing telemedicine, and
the scope of remote health services within the framework of the Regula-
tion that came into effect in 2022. Additionally, we will cover the chara-
cterization of the agreement for the provision of remote health services,
the rights and obligations of the parties involved, the termination of the
agreement and explanations under the CPL.

Keywords: Telemedicine, Ethical Principles, Regulation on The
Provision of Distance Health Services, Distance Agreement, Terminati-
on of The Agreement.



Saglik Hukukunda Giincel Sorunlar Sempozyumu II Dijitallesme
Symposium on Current Issues in Health Law II Digitalization 7

KVKK KAPSAMINDA OZEL NiTELIKLI
VERILERE ILISKIN YAPILAN
DEGISIKLIKLERIN KiSISEL SAGLIK VERILERI
BAKIMINDAN DEGERLENDIRILMESI

Ars. Gor. Dr. Sinem TASTEKIN

Istanbul Medipol Universitesi Hukuk Fakiiltesi
Medeni Hukuk Anabilim Dal1

ORCID ID: 0000-0001-5672-6378
stastekin@medipol.edu.tr

Kisisel Verilerin Korunmasi Kanunu'nda (KVKK) 2024 yilinda
yapilan degisiklikler neticesinde, Kanun'un 6zel nitelikli kisisel verilerin
islenme sartlarina iliskin olan 6. maddesinin kapsami olduk¢a genisle-
tilmigtir. Ozel nitelikli kigisel verilerin islenme sartlarina getirilen bu
degisikliklerin gerekgesi olarak ise, giincel gereksinimler ile General Data
Protection Regulation (GDPR)’a uyumlagtirma ¢aligmalar1 gosterilmis-
tir. Nitekim GDPR’1n 6zel nitelikli kisisel verilerin islenme sartlarina ilig-
kin olan 9. maddesi dogrultusunda, KVKK’nin 6. maddesindeki, cinsel
hayata iligkin verilerle birlikte, diger 6zel nitelikli kisisel verilerden daha
siki islenme sartlarina tabi tutulan kisisel saglik verileri bakimindan ge-
tirilen ayrim ortadan kaldirilmugtir. Ayrica, yine GDPR’a gore daha dar
kapsamda diizenlenen 6zel nitelikli kisisel verilerin iglenme sartlarina,
GDPR/da yer verilen islenme sartlar1 da eklenmistir. Bu sartlardan biri
olan, “fiili imkdnsizlik nedeniyle rizasim agiklayamayacak durumda bulu-
nan veya rizasina hukuki gegerlilik tamnmayan kisinin, kendisinin ya da bir
baskasinin hayati veya beden biitiinliigiiniin korunmast igin zorunlu olmasr™
sartinin getirilmesi, kisisel saglik verileri bakimindan oldukga isabetlidir.
Nitekim bu sartin 6nceki diizenlemede bulunmamasi, kiginin daha iistiin
nitelikte 6zel yararina iligkin olaylar bakimindan geliskiye neden oldugu
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belirtilebilir. Bununla birlikte, “bir hakkin tesisi, kullanilmas: veya korun-
mast igin zorunlu olmasi” ile “istihdam, is saghg1 ve giivenligi, sosyal giivenlik,
sosyal hizmetler ve sosyal yardim alanlarindaki hukuki yiikimliliklerin
yerine getirilmesi i¢in zorunlu olmasi"na iliskin getirilen sartlarin ise nasil
yorumlanmasi gerektigi ve uygulamada nasil uygulanacagi meselesi ise
tartigmalara agiktir.

Giderek dijitallesen diinya ile birlikte veriler ve elbette saglk verileri
de dijitallesmektedir. Saglik verilerinin dijitallesmesi, bir yoniiyle saglik
hizmet sunumunun etkin bir gekilde yiiriitilmesi bakimindan avantajlar
saglarken diger yandan bu verilerin dolagiminin ve elde edilebilirliginin
artmasi ise birtakim riskleri beraberinde getirmektedir. Dolayisiyla
kisisel saglik verilerinin korunmasi hususu bu kapsamda giderek 6nem
kazanmaktadir. Bahse konu bu koruma ise bilisim alanindaki gelismeler
ile hukuki diizenlemeler yoluyla saglanmaktadir. Kisisel saglik verilerinin
islenmesine iligkin sartlarin da bu koruma diistincesi ile uygulanmasi
gerekmektedir. Bu dogrultuda Avrupa Birligi genelinde hem bireylerin
saglik verilerinin kontroliiniin daha etkin bir sekilde saglanabilmesi hem
de saglik verilerinin tim potansiyelini kullanmak amacryla Avrupa Saghk
Veri Alani olugturulmasina iliskin teklif sunulmugtur. Yine bu olusum
kapsaminda dijital saglik verileri igin bu alana 6zgii otoriteler kurulmasi
ongorilmiistiir. S6z konusu 6rnekte oldugu tizere, Tiirkiye'de de dijital
saglik verilerine iligkin otoriteler kurulmasi yoluyla hem kisisel saglik
verilerinin iglenmesinin isleyisini denetlemek hem de bireylerin mah-
remiyetlerini zedelemeden bu verilerden en yiiksek verimi alabilmenin
miimkiin oldugu distincesini ileri siirmekteyiz.

Anahtar kelimeler: Dijital Saglik Verileri, Kisisel Saglik Verileri,
Kisisel Saglik Verilerinin Korunmasi, Ozel Nitelikli Kisisel Veriler, Ozel
Nitelikli Kisisel Verilerin Islenme Sartlar:.
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EVALUATION OF THE AMENDMENTS
ON SPECIAL CATEGORIES OF DATA
WITHIN THE SCOPE OF KVKK IN TERMS
OF PERSONAL HEALTH DATA

As a result of the amendments made to the Personal Data Protec-
tion Law (KVKK) in 2024, the scope of article 6 of the Law regarding
the conditions for the processing of special categories of personal data
has been significantly expanded. The justification for these amendments
to the processing conditions of special categories of personal data is the
harmonisation with the current requirements and the General Data
Protection Regulation (GDPR). As a matter of fact, in accordance with
article 9 of the GDPR regarding the processing conditions of special
categories of personal data, the distinction in article 6 of the KVKK in
terms of personal health data, which is subject to more strict processing
conditions than other special categories of personal data, together with
data relating to sexual life, has been abolished. In addition, the processing
conditions in the GDPR have been added to the processing conditions of
special categories of personal data, which are also regulated more restri-
ctively than the GDPR. In terms of personal health data, the addition of
the condition that “it is necessary for the protection of the life or physical
integrity of the person who is unable to disclose his/her consent due
to actual impossibility or whose consent is not legally valid, or for the
protection of the life or physical integrity of himself/herself or of another
person”, which is one of mentioned conditions, is considerably accurate.
As a matter of fact, it can be stated that the absence of this condition in
the previous regulation caused a contradiction in terms of incidents rela-
ted to the superior private interest of the person. On the other hand, it is
open to dispute regarding the interpretation and application in practice
of the requirements that “it is mandatory for the establishment, exercise
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or protection of a right” and “it is mandatory for the fulfilment of legal
obligations in the fields of employment, occupational health and safety,
social security, social services and social assistance”.

As the world is becoming increasingly digitalised, data and inevi-
tably, health data are also becoming digitalised. While the digitalisation
of health data provides advantages in terms of the effective execution of
health service provision, on the other hand, the increase in the mobility
and availability of this data brings along certain risks. Therefore, the
protection of personal health data is becoming increasingly important
in this context. This protection is provided through developments in
the field of informatics and legal regulations. The conditions regarding
the processing of personal health data should also be implemented with
this protection in consideration. In this respect, a proposal has been sub-
mitted for the establishment of a European Health Data Area across the
European Union in order to ensure more effective control of individuals’
health data and to utilise the full potential of health data. Also, within
the scope of this formation, it is foreseen to establish authorities specific
to this field for digital health data. As in the mentioned example, we su-
ggest that by establishing authorities for digital health data in Turkey, it
is possible both to monitor the functioning of the processing of personal
health data and to obtain the highest efficiency from these data without
damaging the privacy of individuals.

Keywords: Digital Health Data, Personal Health Data, Protection
of Personal Health Data, Special Categories of Personal Data, Processing
Rules of Special Categories of Personal Data.
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ROBOTIK CERRAHIDE MEYDANA GELEN
HATALARDA HEKIiMIN CEZA SORUMLULUGU

Dog. Dr. Muhammed DEMIREL
Istanbul Universitesi Hukuk Fakiiltesi
Ceza ve Ceza Muhakemesi ABD
ORCID ID: 0000-0001-9162-1459

demirelm@istanbul.edu.tr

Yasadigimuz dijital cagda ameliyatlarda robotik sistemler kullanilma-
ya baglamigtir. Boylece ameliyathanelerde robotik sistemlerin kapsamli
sekilde kullanilmasi birgok avantaji beraberinde getirmistir. Nitekim ro-
botik cihazlar, yiiksek hassasiyetleri ile 6ne ¢ikar, biiyiik yaralarin agilma-
sinin onlenmesini saglayarak hastanin daha hizli iyilesmesini saglayabilir
ve nihayet genel anlamda tedavi kalitesini artirabilir. Bununla birlikte
ameliyathanelerde yiiksek teknoloji iceren bu cihazlarin kullanimi yeni
risklere ve zararlara yol agabilir. Bu durumda hekimlerin taksirle yaralama
ya da taksirle 6ldiirme suglarindan dolay1 sorumlulugu giindeme gelebi-
lir. Ornegin heniiz yeterince test edilmemis bir ydntem segilmis olabilir.
Yetki olmaksizin robot destekli bir miidahale gerceklestirilmis olabilir.
Mevcut cihazlar eksik kontrol edilmis olabilir. Bazen mevcut cihazlarla
robotik destekli bir miidahalenin gergeklestirilmemis olmasi sorumlulu-
gu beraberinde getirebilir. Bu tebligde farkli ihtimaller tizerinden tiim bu
hususlar tizerinde durulmaya ¢aligilacaktir.

Anahtar kelimeler: Robotik Operasyon, Dijitallesme, Robotik
Sistemler, T1ibbi Miidahale, Taksirle Oldiirme, Taksirle Yaralama.
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THE CRIMINAL LIABILITY OF THE
DOCTORIN ERRORS OCCURRING
IN ROBOTIC SURGERY

In the digital age in which we live, robotic systems have begun to be
used in surgery. Thus, the widespread use of robotic systems in operating
theatres has brought many benefits. The robotic devices are characteri-
sed by their high precision, they can prevent the tearing of large wounds,
thus enabling the patient to recover more quickly and improving the qu-
ality of treatment in general. However, the use of these high-tech devices
in operating theatres can lead to new risks. In this case, doctors can be
held responsible for the criminal offences of negligent homicide or neg-
ligent injury. For example, a method may have been chosen that has not
yet been sufficiently tested. A robot-assisted procedure may have been
performed without authorisation. Existing equipment may have been
incompletely controlled. Sometimes, not performing a robot-assisted
intervention with the available devices may bring responsibility. In this
paper we will try to clarify all these points through various possibilities.

Keywords: Robotic Operation, Digitalisation, Robotic Systems,
Surgery, Negligent Homicide, Negligent Injury.
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DIiJITALLESEN NOROBILIM ISIGINDA
CEZA HUKUKUNUN YENI SORUNLARI

Dog. Dr. Zafer ICER

Marmara Universitesi Hukuk Fakiiltesi
Ceza ve Ceza Usul Hukuku ABD
ORCID ID: 0000-0002-2628-9055

zafericer@marmara.edu.tr

Dijitallesen n6robilim, ceza hukuku alaninda derin bir etki yaratma-
ya baglamugtir. Gelisen beyin goriintiileme teknolojileri ve yapay zeka te-
melli analizler, bireylerin sug isleme davraniglarinin biyolojik temellerine
dair yeni bulgular ortaya koymaktadir.

Bu bulgular, sug isleme iradesinin tamamen bireyin kontroliinde
olup olmadig1 konusunda hukukgular1 ve filozoflar1 yeniden disiinmeye
sevk etmektedir. Beynin yapisi ve fonksiyonlarindaki bazi bozukluklarin,
bireylerin karar alma siireglerine etkisi dikkate alindiginda, cezai sorum-
luluk anlayisinin kokli bir doniisiim gegirebilecegi 6ngoriilebilmektedir.

Ozgiir irade ile cezai sorumluluk arasindaki geleneksel iliski, dijital
norobilim ile birlikte sorgulanir hale gelmistir. Beyindeki yapisal veya
islevsel bozukluklar, bazi durumlarda failin su¢ isleme kapasitesini etkile-
yebileceginden, bu durum kisinin ceza hukuku sorumlulugunu hafifletip
hafifletmeyecegi sorusunu ortaya ¢ikarmaktadr.

Ayrica norobilimsel verilerin ceza davalarinda kullanilmasi, hukuki
ve etik agidan birgok tartigsmay1 beraberinde getirmektedir. Beyin gorin-
tileme sonuglarinin bir delil olarak mahkemelerde sunulmasi, sorumlu-
lugun biyolojik bir zeminde ele alinmasini gerektirebilecektir.
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Ancak bu tiir delillerin giivenilirligi, yargiclarin ve jiri tiyelerinin
bu tiir karmagik bilimsel bulgular1 nasil degerlendirecegi ve yanls yo-
rumlama riskleri, muhakeme siireci ve adaletin tesisi bakimindan ciddi
sorunlar yaratmaktadir. Ayn1 zamanda, bu verilerin su¢ 6ncesinde kul-
lanilarak bireylerin potansiyel suglu olarak simiflandirilmas: tehlikesi,
kisisel ozgiirliikler ve mahremiyetin daha hassas bir sekilde korunmasi
gerekliligini giindeme getirmektedir.

Buna ek olarak, yapay zeka destekli norobilimsel analizlerin kullani-
my, sugun 6nlenmesi ve rehabilitasyon siireclerinde de devrim niteligin-
de yenilikler sunmaktadir. Ancak bu teknolojilerin bireylerin haklar1 ve
ozgtirliikleri ile catigmadan kullanilmasi, hukuk sisteminin kars: karsiya

kalacagy ikilemlerden biridir.

Sonug olarak, dijitallesen nérobilim ve ceza hukuku arasindaki etki-
lesim, bir yandan sugun ve cezai sorumlulugun yeniden tanimlanmasini
gerektirirken, ayn1 zamanda insan haklar1 baglaminda dikkatli bir denge
kurulmasini zorunlu kilmaktadir.

Anahtar Kelimeler: Dijitallesme, Norobilim, Ceza Hukuku.
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NEW PROBLEMS OF CRIMINAL
LAW IN CONSIDERATION OF
DIGITALIZED NEUROSCIENCE

Digitalized neuroscience has started to have a profound impact on
the field of criminal law. Developing brain imaging technologies and ar-
tificial intelligence-based analyses reveal new findings on the biological
basis of individuals’ criminal behavior.

These findings lead jurists and philosophers to rethink whether
the will to commit a crime is completely under the control of the indi-
vidual. Considering the impact of certain disorders in the structure and
functions of the brain on the decision-making processes of individuals,
it can be predicted that the understanding of criminal responsibility may
undergo a radical transformation.

Digital neuroscience has called into question the traditional relati-
onship between free will and criminal responsibility.Since structural or
functional disorders in the brain can, in some cases, affect the perpetra-
tor’s capacity to commit a crime, this raises the question of whether this
situation should mitigate the person’s criminal law responsibility.

Moreover, using neuroscientific data in criminal cases raises many
legal and ethical debates.The presentation of brain imaging results as
evidence in court may require a biological grounding of responsibility.

However, the reliability of such evidence, how judges and jurors
evaluate such complex scientific findings, and risks of misinterpretation
pose serious problems for the judicial process and the administration of
justice.
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At the same time, the danger that this data could be used pre-crime
to classify individuals as potential criminals raises the need for more
sensitive protection of personal freedoms and privacy.In addition, arti-
ficial intelligence-supported neuroscientific analysis offers revolutionary
innovations in crime prevention and rehabilitation processes.

However, the use of these technologies without conflicting with the
rights and freedoms of individuals is one of the dilemmas that the legal
system will face. In conclusion, the interplay between digitalized neu-
roscience and criminal law requires a redefinition of crime and criminal
responsibility, while at the same time requiring a careful balance in the
context of human rights.

Keywords: Digitalisation, Neuroscience, Criminal Law.



Saglik Hukukunda Giincel Sorunlar Sempozyumu II Dijitallesme
Symposium on Current Issues in Health Law II Digitalization 17

SOSYAL MEDYADA UYUSTURUCU MADDE
KULLANIMINI OZENDiRME SUCU

Dog. Dr. Kerim CAKIR

Marmara Universitesi Hukuk Fakiiltesi
Ceza ve Ceza Usul Hukuku Anabilim Dali
ORCID ID: 0000-0003-1821-9935

kerimcakir@marmara.edu.tr

Dijitallesen diinyada insanlarin giinliik hayatta vazgecilmezi haline
gelen sosyal medya, haber alma ve iletigim arac1 olmanin yani sira bir
etkilesim araci haline de gelmistir. Insanlar birbirleriyle sosyal medya
araciligi ile haberlesmeye baglamus, hayatin merkezine internet ve sosyal
medya girmistir. Bu durum, hayatimizi kolaylagtirmakla birlikte inter-
netin ve dolayisiyla sosyal medyanin sug islenen bir alan haline gelmesi
sonucunu dogurmustur. Bu suglardan biri de uyusturucu madde kulla-
nimini 6zendirme sugudur. Uyusturucu veya uyarict maddelerin sadece
ticareti ve kullanilmasi degil, 6ncesinde bu tiir maddelere ulagmay1 ve
toplum saghgindan 6nce ferdin saghgini koruma adina sugun islenmesini
en bagindan engelleyecek diizenlemelere ihtiya¢ oldugu ortadadr.

5237 say1h Tiirk Ceza Kanunu'nun “Uyusturucu veya uyarict madde
kullanilmasini kolaylagtirma” baglikli 190" inc1 maddesinin 2’nci fikrasina
gore “uyusturucu veya uyarict madde kullamlmasim alenen 6zendiren veya
bu nitelikte yayin yapan kisi, bes yildan on yila kadar hapis ve bin giinden on-
bin giine kadar adli para cezast ile cezalandirilir.” Ozendirme, “kisiyi tesvik
etmek, yonlendirmek, cesaretlendirmek” anlamina gelmekte ve 6zendirme
ile kigide uyusturucu madde kullanimi konusunda bir istek uyanmakta-
dir. Kisi, ifade hiirriyetinin sinirlar1 diginda uyusturucu madde kullanimi-
n1 tesvik edici s6z ve davraniglarda bulundugu takdirde 190’mnc1 madde
uyarinca cezalandirilir. Kanun koyucunun 6zendirmenin aleni bigimde
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olmasi gerektigine isaret etmesi, bu fiilin sosyal medyada kolaylikla isle-
nebildigini gostermektedir. Internetin etkilesimli bir ortama sahip olma-
s1, web 2.0 ile birlikte olusturulan igerigin say1s1 belli ol(a)mayan kullani-
cilara hizlica ulagmasi, bahse konu sugun icrasini kolaylagtirmaktadir. Bu
sebeple konu sadece TCK'da degil, diger 6zel ceza Kanun'larinda da ele
alinmigtir. Ornegin, 5651 sayill Kanun'un 8 inci maddesinde, internet
ortaminda yapilan ve igerigi uyusturucu veya uyarici madde kullanilma-
sin1 kolaylastiran yayinlarla ilgili olarak igerigin ¢ikarilmasina ve/veya
erisimin engellenmesine karar verilebilmektedir (m. 8-1/a-3).

Anahtar Kelimeler: Uyusturucu veya Uyarict Madde, Ozendirme,
Aleniyet, Yayin, Sosyal Medya.
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CRIME OF ENCOURAGING THE USE OF
NARCOTICS ON SOCIAL NETWORKS

Social media, which has become indispensable for people in daily
life in the digitalizing world, has become a tool of interaction as well as a
means of receiving news and communication. People started to commu-
nicate with each other through social media, and the internet and social
media have become the center of life. Although this situation makes our
lives easier, it has resulted in the internet and therefore social media
becoming an area where crimes are committed. One of these crimes
is the crime of encouraging drug use. It is obvious that there is a need
for regulations that will prevent not only the trade and use of narcotic
or stimulant substances, but also the access to such substances and the
commission of the crime in the first place, in order to protect the health

of the individual before public health.

According to the 2nd paragraph of the 190th article of the Turkish
Penal Code No. 5237, titled “Facilitation of drug or drug use”, “anyone
who publicly encourages drug or drug use or publishes in this quality
shall be sentenced to five letters in prison for ten years and one thou-
sand days to ten thousand days shall be punished with a judicial fine”
Encouragement means “encouraging, directing, encouraging the person”
and with encouragement, a desire to use drugs arises in the person. If
a person uses words and behaviors that encourage drug use outside
the limits of freedom of expression, he will be punished in accordance
with article 190. The fact that the legislator points out that the encou-
ragement must be public shows that this act can be easily committed on
social media. The fact that the Internet has an interactive environment
and that the content created with web 2.0 reaches an unknown number
of users quickly makes it easier to carry out the crime in question. For
this reason, the issue is addressed not only in the TPC but also in other
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special criminal laws. For example, in Article 8 of Law No. 5651, it may
be decided to remove content and/or block access to publications made

on the internet whose content facilitates the use of drugs or stimulants.
(Article 8-1/a-3).

Keywords: Narcotics or Psychotropic Substances, Encouragement,
Publicity, Publication, Social Media.
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UZAKTAN SAGLIK HIZMETLERININ
SUNUMUNUN REGULASYONU:
TEKNIK VE IDARI YOUKUMLULUKLERIN
DEGERLENDIRILMESI

Dog¢. Dr. Mehmet Bedii KAYA

Istanbul Bilgi Universitesi Hukuk Fakiiltesi
Bilisim ve Teknoloji Hukuku ABD

ORCID ID: 0000-0001-5256-9854
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Teknolojinin yayginlagmasi, bilhassa akilli telefonlar aracihigryla
yiiksek ¢oztiniirlikkli gortintii ve ses iletiminin pratik hale gelmesiyle bir-
likte bir saghk kurulusuna fiziksel olarak gitmeye gerek olmaksizin tek-
nik olarak elverdigi 6l¢iide muayene yapilmasina, kisinin tibbi gozlem,
izlem ve takibi ile degerlendirmesine; teshis edilmis hastaliklar1 kontrol
edilmesine, tibbi damigmanlik verilmesine, konsiiltasyon veya ikincil
goris talep edilmesine imkan tanimistir. Teknoloji araglari kullanarak
hastaliklarin uzaktan yonetimi ve takibi i¢in kiginin kan sekeri ve kan
basinci gibi klinik parametrelerin de degerlendirilmesi, izlenmesi, tedavi
ve ilag yonetimi saglanmasi miimkiindiir. Keza, bu yontemlerle girigim-
sel veya cerrahi operasyon hizmetlerinin dahi sunulmasi mimkiindir.
Hastalarin, saglik kuruluglarina fiziksel olarak gitmesine gerek olmamasi,
hem hastalarin sagliginin korunmasini saglamakta hem de saglik hizmet-
lerinin sunumunda tasarruf saglamaktadir. Tiim bu avantajlarina karsin,
uzaktan saglik hizmetlerinin sunumu yogun bir kisisel veri isleme siireci
icerdigi icin kendine 6zgii sorunlar ortaya gikarmaktadir. Siber giivenlik
agisindan da bu tir teknolojik yontemler 6nemli riskleri biinyesinde
barindirmaktadir. Teknolojik araglarla uzaktan hizmet sunulmasinin di-
zenlenmesi beraberinde bir yontem sorununu da getirmektedir. Alanin
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kat1 sekilde diizenlenmesi yeniligi kisitlayip etkin sekilde hizmet sunu-
muna halel getirebilmektedir. Tamamen serbest birakilmasi ise hasta
mahremiyeti basta olmak tizere saghik hizmetlerinin sunumu agisindan
ciddi riskler ortaya ¢ikarabilecektir. Bu ¢calisma kapsaminda, uzaktan sag-
lik hizmetlerinin sunumunun nasil diizenlendigi, diizenlemenin yontem
ve kapsami, hizmet sunuculara ve hastalara hangi hak ve yiikiimliliikler
getirdigi ele alinacak ve mevcut teknik ve idari uyum gerekliliklerinin
yerindeligi degerlendirilecektir.

Anahtar Kelimeler: Uzak, Saglik, Teletip, Regiilasyon, Mahremi-
yet, Guvenlik
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THE REGULATION OF THE TELEMEDICINE
SERVICES: AN ASSESSMENT OF TECHNICAL
AND ADMINISTRATIVE OBLIGATIONS

The extensive adoption of technology, particularly the implemen-
tation of high-resolution video and audio transmission through smartp-
hones, has enabled the execution of examinations, medical observations,
monitoring, and evaluations of individuals, the assessment of diagnosed
conditions, the provision of medical consultations, and the solicitation
of secondary opinions, all achievable without the necessity of a physical
visit to a healthcare facility. Technological technologies enable the as-
sessment and monitoring of clinical parameters, such as blood sugar and
blood pressure, as well as the management of treatment and medicines
for remote illness management. In a similar vein, these approaches can
facilitate interventional or surgical procedures. The absence of a require-
ment for people to physically attend healthcare facilities safeguards their
health and results in cost savings in the delivery of health services. No-
twithstanding these benefits, the provision of remote healthcare services
presents distinct challenges due to the heavy processing of personal data
involved. In the realm of cybersecurity, these technical methods present
considerable risks. Regulating the delivery of distant services via techni-
cal methods presents a methodological challenge. Stringent regulation of
the sector may hinder innovation and compromise efficient service de-
livery. On the contrary, allowing unrestricted access may jeopardise the
delivery of health services, particularly concerning privacy of patients.
This study will evaluate the regulatory framework of remote healthcare
services, including the methods and extent of regulation, the rights and
obligations of service providers and patients, and the suitability of exis-
ting technical and administrative compliance requirements.

Keywords: Remote, Health, Telemedicine, Regulation, Privacy,
Security
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Saglik ekosisteminde dijitallesmenin getirdigi yenilikler, yapay zeka
ve biiyiik veri teknolojilerinin saglik hizmetlerine entegrasyonuyla hiz
kazanmugtir. Bu siiregte, saglik verilerinin dijitallesmesi, vatandaglarin
saglik hizmetlerine erisimini kolaylagtirmis, ancak ayn1 zamanda ciddi
hukuki ve etik sorunlar1 da beraberinde getirmistir. Ornegin, e-Nabiz
ve HES gibi uygulamalar, kisisel saglik verilerinin daha erisilebilir hale
gelmesini saglamus, fakat bu verilerin korunmasi, mahremiyetin ihlali ve
birey haklarina miidahale riski dogmustur. Dijital saglik hizmetleri, kamu
hizmeti sunumunu hizlandirmis ve daha erisilebilir hale getirmistir.
Ozellikle e-Nabiz gibi uygulamalar sayesinde bireyler, kendi saglik ka-
yitlarina online olarak erigebilmekte, bu da saglik hizmetlerinin hizini ve
verimliligini artirmaktadir. Ancak, bu verilerin djjital ortamda tutulma-
s1, kigisel bilgilerin korunmasi ve gizliligin saglanmasi agisindan riskler
yaratmaktadir. Kolluk faaliyetlerinde ise, bu dijitallesme siireci 6nleyici
ve ongoriicii kolluk uygulamalarini artirmugtir. Yapay zeka destekli dijital
saglik araglari, kamu diizenini koruma amaciyla kullanildiginda, kisilerin
belirli faaliyetlerden yasaklanmasi ya da belirli saglik 6nlemlerine zor-
lanmas: gibi sonuglar ortaya cikabilecektir. Ozellikle as1 zorunlulugu ve
saglik takibi gibi konularda, dijital verilerin kullanimi, toplumsal kontrol
mekanizmalarin1 gii¢lendirebilecek niteliktedir. Bu durum, bireylerin
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temel hak ve 6zgiirliiklerinin ne él¢ide siirlandirilabilecegi sorusunu
giindeme getirmektedir. Dolaysiyla dijital saglik uygulamalari, bireylerin
saglik bilgilerini paylagmalarini zorunlu kilabilmekte ve bu da bireysel 6z-
giirlitkler {izerinde baski olusturabilmektedir. Ozellikle ag1 zorunlulugu
ve dijital saglik verilerinin paylagimi gibi konular, bireylerin mahremiyet
haklariyla kamu sagh@: arasindaki dengeyi yeniden tanimlamaktadir.
Gelecekte, saglik verilerinin dijitallesmesi ve buna dayal kisitlamalar,
ozgtirliiklerin ne derece korunabilecegi konusunda yeni tartismalara yol
agacaktir. Caliyma kapsaminda, dijital saglik ekosisteminde kisisel verile-
rin korunmasi, hukuki denetim kapasitesinin gelistirilmesi ve olgililik
ilkesinin saglanmasinin nemi vurgulanmaktadir. Idarenin ve idari yar-
ginin dijitallesme siirecindeki rolii sorgulanmakta, birey haklari ile kamu
yarari arasindaki dengenin nasil korunacag tartisiimaktadir. Dijital saghk
verilerinin kullaniminin kamu saghigina katkis1 goz ard1 edilmemekle bir-
likte, bireysel haklarin korunmasi noktasinda yeni ilkesel yaklagimlara ve
denetim mekanizmalarina ihtiya¢ duyulmaktadir.

Anahtar Kelimeler: Dijital Saglik, Kamu Hizmeti, Kolluk Faaliyet-
leri, Kisisel Verilerin Korunmasi, Yapay Zeka.
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DIGITALIZING HEALTH ECOSYSTEM:
NEW PARADIGMS IN PUBLIC SERVICE
AND LAW ENFORCEMENT

The innovations brought by digitalisation in the healthcare ecosys-
tem have accelerated with the integration of artificial intelligence and big
data technologies into healthcare services. In this process, digitalisation
of health data has facilitated citizens’ access to healthcare services, but
has also brought serious legal and ethical issues. For example, applicati-
ons such as e-Nabiz and HES have made personal health data more ac-
cessible, but there is a risk of protection of this data, violation of privacy
and interference with individual rights. Digital healthcare services have
accelerated public service delivery and made it more accessible. Espe-
cially through applications such as e-Nabiz, individuals can access their
health records online, which increases the speed and efficiency of health
services. However, keeping these data in digital environment creates risks
in terms of protecting personal information and ensuring confidentiality.
In law enforcement activities, this digitalisation process has increased
preventive and predictive law enforcement practices. When artificial
intelligence-supported digital health tools are used for the purpose of
protecting public order, consequences such as banning people from cer-
tain activities or forcing them to take certain health measures may arise.
The use of digital data, especially in issues such as mandatory vaccination
and health monitoring, may strengthen social control mechanisms. This
raises the question of the extent to which individuals’ fundamental rights
and freedoms can be restricted. Therefore, digital health applications
may require individuals to share their health information, which may put
pressure on individual freedoms. In particular, issues such as mandatory
vaccination and the sharing of digital health data redefine the balance
between the privacy rights of individuals and public health. In the future,
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the digitalisation of health data and related restrictions will lead to new
debates on the extent to which freedoms can be protected. Within the
scope of the study, the importance of protecting personal data in the
digital health ecosystem, improving the capacity of legal supervision and
ensuring the principle of proportionality is emphasised. The role of the
administration and administrative judiciary in the digitalisation process
is questioned, and how to maintain the balance between individual rights
and public interest is discussed. Although the contribution of the use of
digital health data to public health is not ignored, new principled appro-
aches and control mechanisms are needed to protect individual rights.

Keywords: Digital Health, Public Service, Law Enforcement Acti-
vities, Personal Data Protection, Artificial Intelligence.
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Birgok faaliyet alaninda etkin olarak kullanilan dijital bilgi sistemle-
ri, saglik hizmetlerinde de varliklarini gostermeye baslamigstir. Ozellikle
saglik hakkinin saglanmasi bakimindan yiikiimlilikleri géz oniine alin-
diginda, Devletin dijitallesmenin gerisinde kalmamasi geregi ortaya ¢ik-
maktadir. Saglik alanindaki giincel gelismeler, dijital sistem ve yontemle-
rin kullanilmasi ile tany, teshis, tedavi ve egitimsel uygulama siireglerinin
iyilestirilmesi ve detaylandirilmasi kapsaminda ilerlemeye devam etmek-
tedir. Saghk hukukunda dijitallesme kaginilmaz olarak bireylerin saghk
hizmetlerine erisimi, hasta haklari, saghk calisanlarinin sorumluluklar
ve saglik hizmetlerinin diizenlenmesi gibi konular1 dogrudan etkileyerek
degistirecektir. Son yillarda birgok dijital bilgi sisteminin kurulmasi, sag-
lik hizmetlerinin strdirilebilirligi ve teknolojik adaptasyonunu yoniin-
de biiyiik adimlarin atilmasini saglamistir. Hastane randevu sistemleri,
ilaglara ulagim ve raporlama sistemleri, kisisel verileri koruyarak kayitl
hasta ge¢misi sayesinde doktorlarin teshis ve karar siireglerine yardimci
olan sistemler ile bolgesel saglik hizmetinde hizli miidahaleyi saglayan
sistemlerin giiniimiizde ¢esitlenerek arttigi goriilmektedir. Ancak bu
sistemlerin igletilmesi sirasinda ortaya ¢ikan sorunlarda sisteme ait yapay
zekd, idarenin sorumlulugunun kapsamini dogal olarak etkileyecektir.
Bu dogrultuda saglik kamu hizmetini yerine getirirken kullanilacak di-
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jital bilgi sistemlerinin kamu hizmetinin klasik ilkelerine bagliligi kapsa-
minda incelemesi, hizmetin geregi gibi yerine getirilmesi igin yapilacak
denetim bakimindan énemlidir. Zira saglik hizmetinin geregi gibi yerine
getirilmemesi ya da yerine hig getirilmemesi durumunda ortaya ¢ikacak
sorumlulugun tespiti adina da hizmet ilkelerine bagl kalinmas: gerek-
mektedir.

Anahtar Kelimeler: Kamu Hizmeti Ilkeleri, Yapay Zeka, Bilgi Sis-
temi, Saglik Hizmeti, [darenin Sorumlulugu.
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DIGITAL INFORMATION SYSTEMS
IN HEALTH CARE IN THE LIGHT OF
CLASSICAL PUBLIC SERVICE PRINCIPLES

Digital information systems used effectively in many areas of acti-
vity, have begun to make their presence signally in healthcare services.
Considering its obligations, especially in terms of ensuring the right to he-
alth, it becomes clear that the State should not stay behind digitalization.
Current developments in the field of health continue to progress within
the scope of improving and detailing the diagnosis, prognosis, treatment
and educational application processes with the use of digital systems and
methods. Digitalization in health law will inevitably change issues such
as individuals” access to health services, patient rights, responsibilities of
health professionals and the regulation of health services by directly af-
fecting them. The establishment of many digital information systems in
recent years has enabled great steps to be taken towards the sustainability
and technological adaptation of health services. Hospital appointment
systems, access to medicines and reporting systems, systems that help
doctors in their diagnosis and decision-making processes by protecting
personal data and recorded patient history and systems that provide rapid
intervention in regional health services are increasingly diversified today.
However, in case of problems that arise during the operation of these
systems, the artificial intelligence of the system will naturally affect the
scope of the administration’s responsibility. In this context, the examina-
tion of digital information systems to be used in the provision of public
health services within the scope of adherence to the classical principles
of public service is important in terms of the audit to be carried out to
ensure that the service is properly provided. Because it will be necessary
to adhere to the service principles to determine the liability that will arise
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in case the health service is not provided as required or is not provided
atall.

Keywords: Principles of the Public Service, Artificial Intelligence,
Information System, Health Service, Responsibility of the Administrati-
on.



